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FROZEN EMBRYO DISPOSITION AFTER DEATH AND DOBBS: APPLYING 

TESTAMENTARY GUARDIANSHIP FOR EMBRYOS IN “PERSONHOOD” STATES. 

I. INTRODUCTION 

Globally, one of the most pervasive health issues affecting people of reproductive age is 

infertility.1 Statistics reveal that worldwide, nearly 48 million couples suffer from the inability to 

conceive.2 In the United States alone, the failure to induce pregnancy after “12 months or more of 

regular unprotected sexual intercourse” affects about 19% of heterosexual women between the 

ages of 15 and 49.3 Yet, women are not the sole contributors to a heterosexual couple’s infertility, 

as is often considered the case.4 Heterosexual men may contribute to infertility through several 

factors: hormonal disorders, genetic diseases, or disruption of testicular or ejaculatory function.5 

For men and women alike, “environmental and lifestyle factors” also play a part in one’s fertility.6 

Simply being a smoker, drinking alcohol excessively, being obese, or having “exposure to 

environmental pollutants” may impact an individual’s fertility.7  

Nevertheless, the inception of assistive reproductive technology (ART) in 1978 has led to 

the conception and delivery of over nine million children worldwide.8 Excluding natural 

procreation by heterosexual intercourse, ART is generally any scientific means of inducing 

pregnancy, such as “1. intrauterine or vaginal insemination; 2. donation of gametes; 3. donation of 

embryos; 4. in vitro fertilization and transfer of embryos; and 5. intracytoplasmic sperm 

injection.”9 The process of cryogenic preservation (cryopreservation) is then utilized for the 

conservation of a couple’s genetic material if the embryos are to be used at a later date for either 

implantation, donation, or research.10 
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As of June 2022, an estimated “more than [one] million” frozen embryos are currently 

stored in cryogenic preservation (cryopreservation) banks across the United States.11 Across the 

country, each state varies in its classification of a couple’s combined genetic material: it is either 

an embryo simply “entitle[d]...to special respect,” property, or a person.12 From this nationwide 

division on the legal status of a cryogenically preserved embryo emerges another, far more 

nuanced, concern: how estate law defines the status of frozen embryos for the appointment of 

guardianship of a minor child in a biological parent’s will.13 

This paper will assert that to safeguard cryogenically preserved embryos created through 

ART after the death of both biological parents, a mechanism must exist in “personhood” states, in 

which frozen embryos are each “accorded the rights of a person” by the courts, that permits parents 

to select a guardian for their frozen and fertilized embryo(s).14 This paper will propose that because 

cryogenically preserved embryos are legally regarded as “persons” in Louisiana and New Mexico, 

these fertilized embryos are comparable to minor children for the purpose of testamentary 

guardianship.15  

In states where frozen embryos are regarded as marital property,16 or “property acquired or 

accumulated during the marriage,”17 of a special character,18 this mechanism is likely unnecessary, 

as parents may specify the “donation, sale, bequest, or distribution” of their genetic material in a 

will to be executed upon their deaths.19 Essentially, where fertilized embryos are deemed marital 

property of a special character,20 upon the death of both parents, these cryogenically preserved 

embryos may be distributed through probate in a manner parallel to the equitable distribution of 

marital property in divorce proceedings.21  
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In “personhood states,” where “the legal rights of people [are extended] to a fetus or 

embryo before viability,”22 this proposed mechanism should mimic several states’ application of 

testamentary guardianship, in which a parent may appoint, nominate, or designate a guardian for 

their minor child within their last will and testament.23 Generally, “a guardian is a court-appointed 

decision-maker” responsible for a minor child’s “physical well-being”24; a guardian normally 

exists to safeguard minor children unable to “car[e] for themselves, provid[e] for shelter, food, 

clothing, medical care, or other necessities of life.”25 These minor children are “typically referred 

to as the ‘ward,’” and guardians are usually responsible for all common parental duties, save 

financially supporting the ward.26 The testamentary designation of a guardian includes 

appointment by a parent of an individual who then becomes a guardian “only upon the death of 

the parent.”27 Typically, a testamentary guardian is “designated by will” by both parents or the 

sole surviving parent.28 

The New Mexico and Louisiana state legislatures should create a guardianship statute to 

enable guardianship of fertilized embryos in New Mexico and Louisiana in the same way these 

states grant biological parents the power to appoint guardians for their minor children via 

testamentary guardianship. 

II. ASSISTED REPRODUCTIVE TECHNOLOGY 

According to 42 U.S.C.A. § 263a-7, ART refers to any treatment or procedure involving 

human embryos, such as “in vitro fertilization, gamete intrafallopian transfer, and zygote 

intrafallopian transfer,” that aids in causing pregnancy.29 Specifically, some of these laboratory 

procedures involve the surgical removal of “eggs from a woman’s ovaries” to be combined with a 

man’s sperm, to be later reinserted into the woman’s uterus for implantation of the fertilized 

embryo or donated to another woman for pregnancy purposes or surrogacy.30 
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A. In Vitro Fertilization 

Globally, ART has contributed to the birth of “more than 5 million children.”31 In the 

United States, recent statistics indicate that about 2.1% of infants born in 2019 were conceived via 

various ART methods.32 Yet, the most common method is in vitro fertilization (IVF).33 IVF refers 

to the “formation of a human embryo outside the human body.”34 During the IVF process, a 

fertilized embryo, or a combination of a woman’s egg and a man’s sperm, is transferred “into the 

uterine cavity” to induce pregnancy.35 Specifically, a “ripe egg” is removed from a woman’s body 

and combined with a man’s sperm in “a petri dish,” via a “laparoscopy or aspiration.”36 Following 

this process of fertilization, the embryo is then implanted into the woman’s body to induce 

pregnancy.37 

Though the most common method of ART, IVF presents its own difficulties for hopeful 

women and couples alike. While individuals who seek IVF treatment typically share a dream of 

starting a family, IVF can be incredibly cost-prohibitive to those struggling with fertility. 

Generally, one can expect to pay nearly $25,000 in the United States for IVF, creating a significant 

economic burden on many optimistic prospective parents.38 In Louisiana, where IVF costs are not 

covered by insurance,39 just one cycle of IVF ranges from “$7,000 to [$20,000].”40 Although 

Louisiana covers any “diagnosis and treatment of a correctable medical condition” despite the fact 

that it may lead to infertility, § 22:1036(2)(b) of the Louisiana Revised Statutes states that this 

provision is not to be mistaken as “[requiring] coverage of…(b) in vitro fertilization or any other 

assisted reproductive technique.”41 “At least two cycles of IVF” are often needed to result in a 

successful pregnancy.42 Similarly, New Mexico does not mandate insurance for infertility 

treatments like IVF,43 and a single cycle of IVF ranges from “[$10,000] and [$15,000]”44 For a 

majority of individuals undergoing IVF, fertility loans are one way to ensure their hopes for 
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pregnancy are brought to fruition.45 Notably, fertility lenders are only available if offered by one’s 

provider, and these types of financing typically ”have higher interest rates.”46 Moreover, in states 

without mandated fertility insurance, people struggling with infertility may rely on credit union 

loans, online personal loans, and even credit cards to finance their wish for pregnancy, illustrating 

the immense financial hindrance of ART.  

 Aside from financial barriers to IVF treatment, the emotional burdens faced by those 

undergoing IVF are substantial.47 Though Louisiana and New Mexico adhere to the Family and 

Medical Leave Act (FMLA), wherein employers with over 25 employees are mandated to “provide 

unpaid leave for up to six weeks for ‘normal pregnancies,’ and up to 4 months for more ‘seriously 

disabling’ pregnancies,”48 for IVF to qualify under the FMLA, “the treatment the employee 

receives [must be] for a serious medical condition.”49 Moreover, women must also prove that they 

are receiving care from a “health care provider who certifies that the [ART] treatment is medically 

necessary,” who then must complete a “Medical Certificate” indicating the woman’s condition is 

“‘serious.’”50 If a woman is unable to secure protected leave for her IVF treatment, she may be 

plagued with overwhelming feelings of deceit, as it may feel entirely self-evident that her condition 

is “serious,” as required by federal law.51 

Whether financial pressures lead to marital conflict and multiple jobs or feelings of 

disappointment and anxiety stem from back-to-back failed IVF cycles, those who proceed with 

IVF are embarking on an emotional rollercoaster with the expectation that they will one day have 

a child.52 For example, of those who experience infertility, women in particular often struggle with 

“violence, divorce, social stigma, emotional stress, depression, anxiety, and low self-esteem.”53 In 

the event that both biological parents suddenly pass after the successful fertilization of embryos, 
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it is likely that parents who endured significant financial and emotional strain to get this far would 

also have a plan for those embryos in the future. 

B. Cryogenic Preservation 

Commonly referred to as “embryo freezing,” cryopreservation entails the use of “extremely 

low temperatures to preserve biological material” in specialized facilities, such as “a lab, or 

commercial reproductive medicine centers.”54 This frozen biological material is then thawed at a 

later time for purposes of inducing pregnancy or research.55 Since only a select number of fertilized 

embryos may be implanted in a woman’s uterus at a given time, the cryopreservation of remaining 

fertilized embryos may lessen “the need for further ovarian stimulation and egg retrieval,” which 

is a highly invasive procedure.56 Couples struggling with infertility typically resort to this method 

of “fertility preservation” following IVF, as it provides a way to safeguard their additional genetic 

material while certain embryos are implanted for pregnancy.57 However, considerations may arise 

regarding the continued ability to safeguard excess fertilized embryos after parental death.58  

III. THE LEGAL STATUS OF THE FERTILIZED EMBRYO 

Though ART is widely used and revered for its advanced fertility capabilities, several legal 

and ethical concerns have emerged as a result of these remarkable scientific technologies.59 The 

most fundamental of them all is how to classify fertilized embryos created through IVF.60 Though 

there are two prevailing classifications for embryos adopted by many states, others have opted to 

instead regard embryos as “occupy[ing] an interim category that entitles them to special respect,” 

due to the “failings of each label.”61 Still, a majority of states across the nation fall into one of two 

categories: those that classify embryos as property, and those that classify embryos as persons. 
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A. An Embryo as Property 

In states that consider this biological material as property of “a special character,”62 genetic 

donors have inherent property rights vested in their embryos, which “are manifested in decisional 

authority over the” frozen embryos.63 For example, biological parents may “lay their claim,” or 

assert their right or title, to cryopreserved genetic material as part of their right to the product of 

their labor.64 Therefore, if a frozen embryo is deemed property, it “can be owned.”65 Under 

property law, an individual may “convey [the embryo] through donative transfer (a gift made with 

donative intent),66 or sale regulated by basic gift, contract, and code principles.”67A conveyance 

refers to a “transfer and assignment of any property right or interest from [one] to another,” which 

is “most often accomplished through…a deed,”68 whereas a gift is a “voluntary transfer of a benefit 

without the need for any compensation.”69 Because property law in these states typically allows 

for the transfer of ownership of the embryos in divorce proceedings,70 fewer disputes over 

ownership may arise. As is typical in the estate planning process, testators may “coordinate the 

distribution of [their] assets after death” in a will.71 Consistent with the embryo-as-property theory, 

it is possible that if deemed “property,” this genetic material may be “sold, bequeathed, donated, 

dealt with in a manner consistent with an agreement executed by the parties, or dealt with in a 

manner consistent with a judicial property award.”72 A bequest, or “a gift of personal property,” is 

plausible where frozen embryos are classified as such, and bequeathing one’s pre-embryos to 

another may be useful, as “bequests can be subject to various conditions,” such as parental death.73 

Therefore, in states that classify embryos as property in marital dissolution proceedings, biological 

parents may also list their cryogenically preserved embryos as assets to be specifically distributed 

upon their death.74 
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B. An Embryo as a Person 

 Alternatively, certain states have enacted legislation recognizing cryogenically preserved 

embryos as persons.75 Coined “personhood legislation,” these states acknowledge the creation of 

life upon the fertilization of an embryo.76 Courts with “personhood” legislation recognize the rights 

of a fertilized embryo as akin to that of a person, meaning the embryo is granted the same, or 

similar, rights as a person.77 Though the 1973 landmark decision in Roe v. Wade “foreclose[d] any 

rights of the fertilized ovum,” the overturning of this case by Dobbs v. Jackson Women’s Health 

Org. has encouraged debate over the creation of rights in fertilized embryos.78 Whereas Roe v. 

Wade refused the notion that a “fetus possesses independent rights under law,” the Supreme Court 

of the United States’ decision in Dobbs v. Jackson Women’s Health Org. provides that the fetus 

“exists in a liminal state, capable of being construed as a person or as a non-person” on a state-by-

state basis.79 Though the majority in Dobbs refrained from proposing that “the fetus itself is a 

constitutionally protected ‘person,’”80 its silence on the pressing issue seemingly provides the 

states with the sole decisional authority to determine the legal status of fetuses. If fetuses are 

deemed persons, it is inevitable that conflicts may result relating to the “adoption or custody” of 

frozen embryos, similar to common disputes over a minor “child’s best interests.”81 For example, 

disagreements over the appointment of “proper… ‘guardians’” in the case of parental death may 

emerge.82 As it is possible that this type of dispute might arise after Dobbs’ apparently intentional 

silence on fetal personhood, biological parents in “personhood” states should be afforded a 

mechanism analogous to testamentary guardianship for minor children that would apply to 

cryopreserved embryos. 
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IV. THE LEGAL STATUS OF THE FERTILIZED EMBRYO IN “PERSONHOOD” 

STATES: LOUISIANA AND NEW MEXICO 

While a fertilized embryo in cryopreservation has not yet been “accorded full human 

status” by the courts, both Louisiana and New Mexico have legislation indicating an embryo’s 

personhood status.83  

In Louisiana, a “human embryo”84 has “the status of a juridical person,” or “an entity to 

which the law attributes personality,” whereas a natural person is a “human being.”85 Although a 

juridical person is separate and apart from a natural person in Louisiana, the state’s definition 

provides fertilized embryos with “the right to sue, raise[s] custody issues [that are poorly or not 

addressed at all], and pose a number of inconsistencies within the [Louisiana] Civil Code.”86 

Though Louisiana’s Civil Code does not grant a frozen embryo “full human status,” the state 

legislature vests some degree of personhood in these fertilized embryos.87 Namely, Article 26 of 

Louisiana’s Civil Code defines “an unborn child…as a natural person for whatever relates to its 

interests from the moment of conception.”88 Comment (b) of this provision provides that “‘an 

‘unborn child’ may be a person even if it is in a test tube.”89 While a cryopreserved embryo is 

accorded juridical personhood,90 a “‘test tube’ baby” is accorded natural personhood,91 indicating 

the conflicting nature of Louisiana’s legal approach to frozen embryos. With four fertility clinics 

bearing the option of cryopreservation across the state, Louisiana law safeguards the fertilized 

embryo from intentional destruction by another person,92 or from potential disposal.  

Similarly, New Mexico’s 1985 Maternal, Fetal and Infant Experimentation Act recognizes 

fertilized embryos as living beings, or “living fertilized… embryo[s]” to be implanted within a 

woman’s uterus.93 Notably, the “unborn” are considered humans for clinical research in the Act.94 
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Yet, fertilized embryos in New Mexico are not granted the status of a juridical person; instead, 

they are treated as persons, mandating their implantation into a woman’s uterus.95 In New Mexico, 

two fertility clinics provide embryo cryopreservation services across the entire state.96 Since both 

New Mexico and Louisiana consider fertilized embryos as persons, they should provide biological 

parents with the ability to safeguard excess cryogenically preserved embryos in the event of their 

unexpected death, as they naturally would with a minor child through testamentary guardianship.97 

While there is no reason provided by either state legislature for the absence of embryonic 

testamentary guardianship as of June 2023, it is possible that legislators are still in the process of 

proposing methods to safeguard frozen embryos in the wake of Dobbs. 

V. THE LEGISLATIVE HISTORY OF TESTAMENTARY GUARDIANSHIP 

Generally, a “will or testament” is a document that indicates an individual’s preference for 

the disposition of their assets and property “owned at death.”98 Within a last will or deed, parents 

have the power to appoint a testamentary guardian for their minor child.99 A minor child is 

typically defined as an unemancipated person not yet eighteen years old, or an adult subject to a 

court-issued custody order.100 § 5-202 of the Uniform Probate Code encourages the parental 

appointment of a guardian for minor children; specifically, it authorizes parents to designate 

guardians within a will or “other signed writing” that will take effect upon the parent’s death.101 

However, under “the early common law,” parents did not have this right.102  

Because this right did not always exist, it is crucial that parents now take advantage of their 

right to safeguard their minor children; otherwise, in the event of parental death, the courts will 

likely have discretion in naming a guardian for the minor child, regardless of whether the court-

appointed guardian contradicts the parents’ wishes.103 For example, “failing to select a guardian 
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for your child could mean chaos” after parental death, wherein a minor child may be placed in 

foster care or the court may substitute its judgment regarding the “child’s best interests.”104 When 

considering who to appoint as a testamentary guardian for their minor child, parents should 

consider the following: “religious preference…, physical ability…, emotional stability…, 

location…, financial responsibility…, teamwork [with a fiduciary]...,” and backup guardians so as 

to ensure the child’s well-being after parental death.105  

Presently, this power of appointment is limited in some states; certain state statutes call for 

adherence to the testator’s wishes, while others require court confirmation of a testator’s chosen 

guardian.106 States that adhere to a testator’s designation of a guardian are commonly known as 

“parent-appointed” guardian states, whereas states requiring court confirmation or appointment 

are called “court-appointed” guardian states.107  

“Court-appointed” states generally appoint guardians “in the best interest of the child,” 

despite recognizing a parental nomination of a guardian.108 Moreover, the court may evaluate a 

guardian’s “blood relationship” to the child, their “willingness and ability to serve,” and their 

religious beliefs to determine whether that nominated guardian would serve the child’s best 

interests if appointed.109 

“Parent-appointed” states may then be distinguished as follows: those who “automatically” 

grant guardianship as prescribed by will; those who require nominees “to take action for 

appointment”; and those that limit appointment to “the best interest of the child and the child’s 

right to choose.”110 In these states, a parent may “change or revoke” their appointment prior to 

court confirmation, however, the guardianship appointment “generally becomes effective upon” 

parental death.111 A parent’s ability to alter guardianship appointment before confirmation is the 
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crux of “parent-appointed” states, wherein “the court should not disregard [such an] appointment 

without good cause.”112 

A. Testamentary Guardianship in New Mexico 

 In § 45-5-202 of New Mexico’s Uniform Probate Code, New Mexico permits the parental 

appointment of a guardian of a minor child.113 A child is either “an unemancipated individual” 

under the age of eighteen years, or “an adult son or daughter….subject of a court order concerning 

custodial responsibility.”114 Where a parent, either by will or other signed writing “attested by at 

least two witnesses,” appoints a guardian for a minor child, that appointment will become effective 

when both parents are deceased, “the guardian’s acceptance” is filed with the court, and “notice is 

given to the minor and to the person caring for [them] or the closest adult relative.115 However, 

New Mexico legislation does not require both parents to agree on the designated guardian; instead, 

the later deceased parent “has priority” to effectuate the appointment of a guardian for their minor 

children.116 Once an individual is appointed as guardian of a minor child, they will remain a 

guardian until their appointment is terminated.117 Pursuant to § 45-5-210, testamentary 

guardianship in New Mexico terminates if the guardian dies, resigns, or is removed by the court, 

or “upon the minor’s death, adoption, emancipation, marriage or attainment of majority.”118 In 

New Mexico, the attainment of majority occurs at age eighteen.119 

 New Mexico courts have limited power in appointing guardians for minor children. For 

example, where “all parental rights of custody have been terminated or suspended,” the court may 

appoint a guardian for a minor child.120 While a guardian appointed by a parent has precedence 

over a court-appointed guardian, if a New Mexico court finds the parent-appointed guardian has 

not accepted their appointment “within thirty days after notice of the guardianship proceeding,” 
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the court may then appoint another guardian.121 Additionally, a minor child aged fourteen years or 

more may object, at any time, in writing to “a parental appointment of a guardian” by filing the 

objection “in the court in which the will is probated.”122 Nonetheless, the court may proceed with 

the appointment if it is in “the best interests of the minor,” in accordance with § 45-5-206 of New 

Mexico’s Uniform Probate Code.123 

B. Testamentary Guardianship in Louisiana 

Louisiana has four different types of “tutorship,” or guardianship, available for minor 

children: “(1) tutorship by nature, (2) tutorship by will, (3) tutorship by effect of law, and (4) dative 

tutorship.”124 Minor children are those “under the age of eighteen years,” as well as students “under 

the age of twenty-three years.”125 Tutorship by nature for a minor child refers to the surviving 

parent following the death of the other parent.126 Tutorship by will, as defined by Article 257 of 

the Louisiana Civil Code, exclusively grants the right to appoint a tutor to the biological parent of 

the minor child.127 Typically, tutorship by will is “given by testament,” but the surviving parent 

may also provide a declaration “executed before a notary and two witnesses” to appoint a 

guardian.128 Tutorship by the effect of law, or legal tutorship, refers to when the court alone 

appoints a tutor, “without the advice of a family meeting.”129 Dative tutorship occurs when an 

orphaned minor child has no tutor by way of their parent’s failure to designate one, the absence of 

close relatives to be appointed by the court, or the tutor is legally excused; the dative tutor is one 

selected by and “with the advice of a family meeting.”130 

For each type of tutorship, the court must itself confirm or appoint a guardian, who “must 

qualify for office as required by law.”131 In Louisiana, a nominated “tutor,” or guardian, may be 

appointed if in the best interest of the minor child upon the tutor’s “furnishing security and taking 
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an oath.”132 In cases where deceased parents failed to precautionarily appoint a tutor, Louisiana 

courts are required to appoint close relatives before other candidates to protect the minor child’s 

best interests.133 

According to Article 29 of the Louisiana Civil Code, a minor child has not yet reached 

majority, or eighteen years of age.134 Until then, a tutor “acts for, and represents” the minor child’s 

interests “in all matters.”135 Once a “tutorship” is created, the guardian has “no authority, no rights, 

no duties except those…conferred and imposed by the law.”136  

C. Testamentary Guardianship in “Parent-Appointed” New Mexico and Louisiana 

 Both New Mexico and Louisiana may be classified as “parent-appointed” states, with 

certain limitations.137 In these states, “parents are empowered” to designate who they wish to raise 

their minor children in the event of their death.138 However, both states provide courts with the 

authority to make the final determination of whether a nominated guardian is in the “minor’s best 

interest” or if other considerations exist that justify “overriding the parent’s selection.”139 

Despite the elusive nature of the standard, the best interest of the child is considered by the 

court before confirmation of a guardianship appointment.140 In the United States, the best interest 

of the child doctrine has been applied to numerous decisions involving children, such as “custody 

of the child, the nature of visitation rights, and the nature of child support payments.”141 

Nevertheless, each state considers different factors to determine whether a decision is made in the 

child’s best interests.142 Still, the overwhelming majority of states agree that “the child’s ultimate 

safety and well-being [is of] paramount concern” in decision-making.143 Regarding guardianship 

appointments in New Mexico and Louisiana, an examination of each state’s best interest standard 
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for minor children is likely valuable for providing an understanding of how courts in “personhood” 

states will evaluate the best interests of fertilized embryos. 

With respect to child custody, § 40-4-9 of West’s New Mexico Statutes Annotated of  

provides several factors for the best interests determination: “(1) the wishes of the child’s parent 

or parents as to his custody; (2) the wishes of the child as to his custodian; (3) the interaction and 

interrelationship of the child with his parents, his siblings and any other person who may 

significantly affect the child’s best interest; (4) the child’s adjustment to his home, school and 

community; and (5) the mental and physical health of all individuals involved.”144 Though these 

factors refer to child custody, they provide insight into New Mexico’s approach to the best interest 

of the child doctrine.145 Similarly, Louisiana lists fourteen factors considered in child custody 

decisions under the best interest of the child standard.146 Notably, these factors address the child’s 

overall emotional and physical health, stability of their home environment, and the capacity of a 

party to provide for them.147 

While guardianship of a minor child is distinct from child custody, both New Mexico and 

Louisiana consider the best interest of the child doctrine in these determinations.148 Although these 

states are “parent-appointed states,” the courts may occasionally provide the ultimate decision 

regarding the appointment of a guardian.149 Therefore, biological parents should thoroughly 

consider their respective state’s best interest of the child factors when appointing a guardian by 

will for their fertilized embryos, in the same way they should in the testamentary appointment of 

a guardian for their minor child. If parents demonstrate careful contemplation in selecting a 

guardian for their frozen embryos, a state court may be less likely to follow the “court-appointed” 

approach for guardianship and overrule their wishes. 
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VI. TESTAMENTARY GUARDIANSHIP OF FERTILIZED EMBRYOS IN 

CRYOPRESERVATION BY WILL 

 Despite the current ambiguity surrounding the legality of the disposition of fertilized 

embryos created through IVF after Dobbs v. Jackson Women’s Health Org.,150 this paper proposes 

the enactment of testamentary guardianship legislation in New Mexico and Louisiana for fertilized 

embryos in cryopreservation. Namely, both New Mexico and Louisiana regard fertilized embryos 

as legal persons;151 thus, to safeguard one’s excess embryos which remain in cryopreservation, 

testamentary guardianship should be a means available to biological parents.  

 Consider the following simulated anecdote: 

Mr. and Mrs. Smith have been married for seven years. Both Mr. and Mrs. Smith are now 

in their late thirties and have tried and failed to conceive naturally for four years. Thus, the 

couple participated in three rounds of IVF at their local fertility clinic, Albuquerque 

Fertility, in New Mexico. Because the Smiths’ insurance plan did not cover assisted 

reproductive technologies, the couple spent a total of $23,745 on the first two rounds of 

IVF, which both ended up unsuccessful.152 Still, the couple decided to try again, with Mr. 

Smith taking on a second job to pay for the third round of IVF, bringing their total fertility 

expenses to $31,365.153 Upon the most recent implantation of two fertilized embryos, Mrs. 

Smith successfully became pregnant. Nine months later, the Smiths delivered a healthy 

child, Baby Smith. Shortly after the birth of Baby Smith, Albuquerque Fertility contacted 

the Smiths regarding four additional cryopreserved embryos in storage. The couple opted 

to continue storing the embryos in hopes of having more children in the near future. Three 

and a half years later, Mr. and Mrs. Smith visit their attorney, Mrs. Jones, to devise their 
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last will and testament after the sudden passing of Mrs. Smith’s own mother from a car 

accident. While discussing the disposition of certain assets, Mrs. Jones asks about any 

remaining fertilized embryos the couple may have stored at Albuquerque Fertility. The 

Smiths have paid for the continuous cryopreservation of four fertilized embryos for the 

past three and a half years - nearly $12,000, excluding the cost of three IVF cycles.154 In 

sum, the couple has paid nearly $43,000 toward fertility treatments and continuous storage 

of their genetic material -- some $12,000 per year in additional costs. The family of three 

regularly opted out of vacations in order to afford their payments to their fertility clinic. 

After conversing with their attorney, the Smiths expressed concern about the disposition 

of their remaining frozen genetic material after their death. Should the couple unexpectedly 

die before Mr. Smith’s mother, Joan, the couple fears that she will seek custody of the 

remaining four embryos with the intent to implant and deliver another child via surrogate. 

Of course, this is contrary to the Smiths’ wishes, as Joan’s personal beliefs and values 

contradict those of the Smiths. Though the couple wishes to have additional children, they 

would only do so if their children are raised in accordance with their parenting beliefs and 

values. As such, the Smiths intend to leave all decision-making power regarding the four 

embryos to Mrs. Smith’s best friend, Mrs. Johnson, if they were to both die unexpectedly. 

Because Mrs. Johnson has no relation to the Smiths, it is conceivable that Joan, Mr. Smith’s 

mother, may prevail in obtaining their four remaining fertilized embryos in 

cryopreservation. Moreover, Joan may be likely to succeed in her plan to implant the 

embryos via surrogate, as embryos are considered living beings to be implanted for 

pregnancy in New Mexico. Thus, the Smiths are faced with the predicament of how to 

safeguard their remaining frozen embryos following their death.” 
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 While having to protect your genetic material from your mother-in-law may appear absurd 

in some respects, it is all too common - much like the astonishing prices for IVF.155 In divorce 

proceedings, child custody battles are routine.156 But these battles often extend beyond divorcing 

individuals arguing over property distribution; close relatives may disagree on who will bear the 

legal responsibility of the child following unexpected parental death where neither parent specified 

a designated guardian to be appointed in writing.157 In these situations, the court may appoint a 

close relative as guardian for the child in the absence of a will appointing a guardian.158 When the 

court selects a guardian, there is the risk that the individual selected is one who the deceased 

parents would not have appointed themselves, despite the consideration of the child’s best 

interests. Whether this decision not to appoint is due to disagreements on how to raise children or 

other conflicts such as age, infirmity, prior tutorships, or excuse by reason of office or function,159 

it is likely fair to presume that the appointment of such an individual would be contrary to the 

deceased parents’ wishes.  

 While cryopreserved fertilized embryos are not yet minor children in the legal sense, both 

the Louisiana and New Mexico legislatures have recognized them as persons.160 In Louisiana and 

New Mexico, a minor child is legally recognized as one who has not yet reached eighteen years of 

age.161 This paper contends that fertilized embryos in cryopreservation banks be legally regarded 

as minor children for the purpose of appointing testamentary guardianship following parental 

death.  

 In the simulated anecdote above, Mr. and Mrs. Smith were concerned that Mr. Smith’s 

mother, Joan, would obtain guardianship over their excess frozen embryos with the intent to 

conceive, deliver, and raise another child by implanting the embryos into an unknown surrogate.  
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As this is contrary to the couple’s wishes, they seek a mechanism to safeguard their four 

frozen embryos from Joan, Mr. Smith’s mother. In states that classify cryopreserved embryos as 

property, the Smiths would have the option to instruct the disposition of any excess frozen embryos 

in the case of death or divorce. However, because the Smiths live in New Mexico, their embryos 

are “living being[s]” that may not be destroyed.162 Herein lies the Smiths’ dilemma: in personhood 

states, how can parents safeguard their excess frozen embryos that are considered “persons” after 

their death?163 

 This paper contends that fertilized embryos in cryopreservation should be considered minor 

children for testamentary guardianship appointments. Since this biological material already has 

the status of a “person” in New Mexico and Louisiana, classifying them as minor children is 

certainly not inconceivable.164 These “persons” are not yet emancipated, nor have they reached 

eighteen years of age.165 If Louisiana and New Mexico state legislatures accept this classification, 

parents may then designate guardians to be appointed for their embryos upon their death.  

VII. DISPOSITION AFTER DEATH AND DOBBS: WHAT HAPPENS TO FERTILIZED 

EMBRYOS NOW? 

 Following the Supreme Court of the United States’ decision on June 24, 2022, to overturn 

Roe v. Wade and Planned Parenthood of Southeastern Pennsylvania v. Casey, effectively ruling 

that there is no right to abortion conferred by the United States Constitution, there is growing 

concern regarding other substantive due process rights.166 While the majority opinion in Dobbs 

attempts to dissuade such concern, Justice Clarence Thomas’ concurrence entirely contradicts this 

stance: “...in future cases, we should reconsider all of this Court’s substantive due process 

precedents, including Griswold, Lawrence, and Obergefell.”167 Because ART methods such as IVF 
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“often requires eliminating excess embryos,” Dobbs’ decision to enable states to once more 

determine abortion rights for their citizens presents serious implications for ART.168 For example, 

IVF typically involves the implantation of several fertilized embryos to induce pregnancy.169 In 

cases where more than one fertilized embryo is implanted, “selective reduction” is advised.170 

Selective reduction is “essentially an abortion -- removing one of the embryos in utero” to protect 

the implanted embryos’ “chance of resulting in a healthy pregnancy and delivery.”171 

 In anti-abortion states, there is a high likelihood that fetal personhood will soon be 

recognized if it is not already.172 As of May 2023, there is little clarity on whether anti-abortion 

state legislatures will impose restrictions on IVF or other ART processes as they have with 

abortion.173 Nonetheless, hopeful couples across the United States have expressed their fear of the 

personhood status of fertilized embryos in the wake of Dobbs and the consequences of disposing 

of such genetic material.174 Generally, there is increased concern over the legal repercussions that 

a couple may face for discarding their excess fertilized embryos.175 

VIII. CONCLUSION 

 After the decision in Dobbs v. Jackson Women’s Health Org., there must be a mechanism 

available to prospective parents who wish to protect any excess fertilized embryos in cryogenic 

preservation after their death. With the growing uncertainty of how Dobbs will affect assisted 

reproductive technologies and fertility clinics across the United States,176 biological contributors 

and hopeful parents should be able to safeguard their stored genetic material as other parents can 

safeguard their minor children through testamentary guardianship in the event of parental death. 

Several methods of assisted reproductive technology may be negatively impacted as a result of 

Dobbs, such as “the discardment of embryos…that are not implanted in a patient; preimplantation 
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genetic testing to determine the genetic health makeup of the embryo; and fetal reduction in cases 

of multiple pregnancies.”177 As a result of the many ways in which Dobbs may now influence IVF, 

biological parents should be provided the ability to protect their fertilized embryos after their death 

via testamentary guardianship. 

Specifically, in New Mexico and Louisiana, where parents are permitted to appoint 

guardians for minor children via will,178 parents with frozen embryos in storage should be able to 

similarly appoint guardians for those embryos. As these two states are “parent-appointed” states, 

if testamentary guardianship appointments were permitted for cryopreserved embryos, it is 

probable that a deceased parent’s plan for their embryos would be respected, as it relates to 

guardianship appointment. Because fertilized embryos are considered “persons” in both New 

Mexico and Louisiana and both require the implantation of “unborn” embryos, it is entirely 

plausible that the state legislatures enact laws providing a testamentary appointment for embryos 

analogous to that for minor children.179 Since these states recognize fertilized embryos as 

“persons,” enacting legislation for these “persons” is effectively the same as enacting legislation 

for minor children.180 Therefore, testamentary guardianship must be made available to biological 

parents who wish to safeguard their excess embryos in cryopreservation banks in the event of their 

unexpected death.  
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