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INTRODUCTION

Trust protectors occupy a somewhat unique position in trusts and estates law. Their
function is at times ambiguous and is highly personal to a particular trust. And their history as
alternatives — or complements — to trust advisors has been well-documented, as has their use in
combatting abuse in some foreign asset protection trusts. In the United States, the exact legal role
of the trust protector is unclear, with three major approaches comprising the majority of state
models. One approach is to statutorily classify trust protectors, by default, as fiduciaries and thus
bound by the same general duties as trustees. Another approach is to statutorily classify trust
protectors, by default, not as fiduciaries. A third approach is statutory silence with respect to the
status of trust protectors, or where there are guidelines, for them to be ambiguous. Recently, the
development of the Uniform Directed Trust Act (UDTA) has refocused discussions around the
appropriate model for fiduciary responsibility for trust protectors. This project examines cases
under each model to better understand how the default responsibility — and accountability — of
trust protectors are being handled, and should be handled, by American courts. The paper
samples relevant case law involving trust protectors and then argues in support of one of the
three models. It also highlights helpful features of the UDTA and suggests areas of improvement.
The paper concludes by rebutting counterarguments and considering policy implications.

This paper analyzes several cases to advocate for classifying trust protectors as
fiduciaries by default. Beginning with brief doctrinal background, Part | presents cases under the
three models of fiduciary accountability. Part Il explores the implications of these different
approaches, showing: that statutory silence and/or ambiguity is problematic because it invites
unaccountability on the part of trust protectors and requires courts to make ad hoc judgments

best left to the settlor; that a default lack of fiduciary responsibility leads to a lack of
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accountability for the trust protector; and that default rules requiring trust protectors to serve as
fiduciaries serve the interests of the settlor and prevent abuse. In doing so, the paper presents
several advantages of the UDTA, such as clarity and flexibility. Part Il also considers
suggestions for improvement to the UDTA with respect to exculpation clauses and trust protector
compensation. Part Il concludes by responding to several counterarguments, as well as
advocating for more reforms like the UDTA which are systemic and not piecemeal.

. Selected Cases
A. Background and Introduction to the Models

Though the function of a trust protector has existed for well over a century, the term was
not used until the late 1980s." A similar non-trustee position existed in England as a financial tool
for well-to-do families, as well as in some British Commonwealth nations." This was common in
the Caribbean. Trust protectors evolved as a more flexible and alternative tool to traditional
trust advisors. The role of trust advisor is oftentimes used interchangeably today with the term
trust protector, or trust director. Though there has been some fusion of the terms throughout the
years, and trust advisors and directors are comparable to trust protectors in such instances, the
roles are different and jurisdictions have made distinctions part of their respective trust codes."
Protectors function as a sort of “alter-ego who can supervise the trust and act to ensure that the
purpose of the trust, as envisioned by the settlor, is carried out even if the trustee must be
replaced or the terms of the trust must be modified.”" Today, settlors can use trust protectors to
allow, for example, for simpler modification of the trust and to incorporate flexibility “so that the
trust will carry out the settlor's intent despite a change in circumstances or the law.”"! Though
trust protectors originally helped extend settlor control over off-shore asset protection trusts,""

they are now widely used across domestic trusts as well.""
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Though trust protectors have become more widely used, their exact fiduciary duties
remain variable across jurisdictions. The First Model is to classify trust protectors as fiduciaries
by default. Settlors may choose to limit the liability of a trust protector through the terms of a
trust instrument, but under this model, there is a rebuttable presumption that trust protectors must
act in good faith and with the same fiduciary obligations as a trustee. Another approach is to
classify trust protectors not as fiduciaries by default. Settlors can attempt to impose fiduciary
responsibilities on trust protectors, but statutory presumptions can make it difficult to hold a trust
protector accountable in instances where the trust instrument is ambiguous, incomplete, or silent
as to the settlor’s intent. Finally, some jurisdictions remain undecided, providing ambiguous
statutory guidance as to the exact duties and liabilities imposed on trust protectors.

The Uniform Trust Code (UTC) implicitly follows the first approach, though its language
is somewhat vague. In delineating its stance towards directed trusts, the Code addresses both the
trustee’s and the trust director’s responsibilities: for someone other than the settlor of a revocable
trust who possesses the power to direct the trustee, “the trustee shall [follow this individual’s
direction] unless the attempted exercise is manifestly contrary to the terms of the trust or the
trustee knows the attempted exercise would constitute a serious breach of a fiduciary duty that
the person holding the power owes to the beneficiaries of the trust.”’* A non-beneficiary with
“power to direct is presumptively a fiduciary ... required to act in good faith with regard to the
purposes of the trust and the [beneficiaries’] interests. The holder of a power to direct is liable for
any loss that results from breach of a fiduciary duty.”” Though the Code does not address how
far a trust protector must go to monitor the actions of the trustee under this language, it is clear
that a trust protector who has some power over the trustee must act in good faith, not in self-

interest, and must exercise any responsibilities in a fiduciary capacity. And, though the language
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does not mention trust protectors explicitly, the comments to the section extend the language to
trust protectors equally as to those who hold a power to direct.X' Currently, thirty-five
jurisdictions have enacted the UTC, with more likely to follow. X"

Building on the UTC, the Uniform Law Commission recently completed the Uniform
Directed Trust Act (UDTA), “a new uniform law that offers clear solutions to the many legal
uncertainties surrounding directed trusts.” " The Act specifically treats the fiduciary duties of a
trust director in a clear way, taking established law surrounding trustees and attaching it to the
individual who holds powers of trusteeship, even if they are not trustees and are rather trust
protectors."V Trust protectors are assumed to have fiduciary responsibilities for the powers they
exercise, responsibilities which do not attach primarily to trustees who act under the direction of
those powers.* In effect, directed trustees in such situations are “relieved from the full panoply
of fiduciary duties of a unitary trusteeship, [bearing] only a diminished duty to avoid [intentional
misconduct] in deciding whether to comply with a director’s directions.”"' Thus, trust protectors
are obligated to act with the same fiduciary responsibilities as a trustee. These include a duty to
administer the trust, to act prudently, to act solely in the interests of the beneficiaries or
charitable purpose of a trust, to act impartially, to inform and report, and manage the trust
property X" Trustees cannot act in their own interests X" The UDTA’s language thus goes
beyond the language of the UTC while also shielding trustees from liability for simply following
the direction of a trust protector, provided such compliance is not intentionally improper.

The UDTA is so new that its operation cannot be fully considered, though it has been
enacted in thirteen jurisdictions and introduced in four others. However, an approach that aligns
with the UDTA clearly represents that of the majority of the states, and it is likely that many

states will enact the UDTA — or model their own statutes after it — in the near future. For our
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purposes, the UDTA helps to clarify what a clear “Trust Protectors Are Fiduciaries” Model looks
like, as contrasted with an opposing approach and one that is ambiguous as to the fiduciary
responsibilities of trust protectors. We turn to each model, along with relevant case illustrations.

B. Trust Protectors Are Fiduciaries

Under the First Model, trust protectors are fiduciaries. While this model permits settlors
to make decisions about the role and duties of the trust protector that are expressly contrary to
statutory language, the default serves to fill in areas of ambiguity and protect against trust
protectors who may take advantage of sparsely delineated responsibilities in the trust instrument.
In addition to language in the UTC and UDTA, states have enacted similar provisions. South
Carolina, for example, requires trust protectors who are not beneficiaries to be considered
fiduciaries “with respect to each power granted to such trust protector,” and also requires that, in
“exercising a power or refraining from exercising any power, a trust protector shall act in good
faith and in accordance with the terms and purposes of the trust.”* Similarly, Wyoming law
states that trust protectors “are fiduciaries to the extent of the powers, duties and discretions
granted to them under the terms of the trust instrument.”* Though such statutes are admittedly
vague about how far outside of their conferred powers trust protectors must go in protecting a
trust’s corpus, they appear to impose more responsibility on trust protectors with respect to
overseeing actions by trustees, especially where the trust protectors are aware of malfeasance by
a trustee or are aware of action that is within their conferred powers and could limit loss of trust
corpus. Existing case law provides insights into the advantages of this model.

One case where statutory language helped preserve the role of the trust protector and
protected the settlor’s intent was Minassian v. Rachins ' In this case, the trustee of an

irrevocable family trust appointed, in the midst of litigation concerning her alleged breach of
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fiduciary duty, a trust protector to modify the trust’s language in a way that disfavored the other
beneficiaries.™" They sued, arguing that the trust protector lacked the authority to act and that
the trustee had breached her fiduciary duties. " The trial court agreed with the plaintiffs, but the
appellate panel reversed, finding that the settlor allowed for the trust protector to act in
accordance with his intent, and that the trust protector’s modifications were valid.V

The trust in this case served to care for the settlor up until his death and for his wife.
Specifically, the trustee was instructed to “be mindful that my primary concern and objective is
to provide for the health, education, and maintenance of my spouse, and that the preservation of
principal is not as important as the accomplishment of these objectives.”"' Further, the settlor
provided specific instructions about how the remaining corpus was to be divided upon the death
of his wife. He did not want a common trust to exist for the benefit of his beneficiaries. ™! What
is clear from the language of the trust was the intent of the settlor to primarily have the trustee —
or trust protector — function as a steward for the well-being of his wife; this intent proved crucial
to corroborating the actions of the trustee at issue in the case.

At trial, the court preliminarily resolved the issue of whether the beneficiaries had any
interest at all in favor of the beneficiaries; the wife then appointed a trust protector. V! The
trust’s language permitted the protector to act without court authorization under certain
circumstances, and also allowed the trust protector to amend, with absolute discretion, the trust
provided that doing so furthered his “probable wishes in an appropriate way.”™ The settlor’s
children argued that the trust protector’s actions were invalid, and the trial court agreed, finding
that the trust protector’s amendment was improper because it had failed to benefit the

beneficiaries as a group, and because it had, in effect, given the wife absolute discretion over the
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trust during her lifetime.* The court relied heavily on the trust document’s language, and did
not hear testimony from the trust protector; the wife appealed.**

On appeal, the appellate panel reversed. The court first found that the trust protector’s
appointment was permissible and emphasized that state law provided that a trust protector was
subject to fiduciary responsibilities absent a settlor’s express instructions. " The court then
found that the trust protector could delegate discretionary powers and modify the trust.** The
court also disagreed with the trial court and found that the trust instrument was ambiguous. "
The court made a determination as to the settlor’s intent, finding that he had wished for his wife
to continue to live in the ways to which she was accustomed." The trust protector had been the
original drafter of the trust instrument, and testified that the husband had in fact consulted the
trust protector to draft the instrument with the expectation that his children would challenge the
trust in exactly the way they did in the present case.**! In sum, “it appear[ed] that the husband
settled on the multiple-trust scheme for the very purpose of preventing the children from
challenging the manner in which the wife spent the money in the Family Trust during her
lifetime.””!l Finally, with this analysis complete, the court held that the trust protector’s
amendments were indeed made to effectuate the settlor’s intent and that they were thus within
his powers. Vil The court concluded by emphasizing that though the trust protector thus had
broad discretion, and that amendments may have disfavored the plaintiffs, he still could not act
in his own interest or breach the fiduciary responsibility he owed to the trust. >

The Minassian case shows the importance of the Florida Trust Code’s default provisions,
including its fiduciary provisions, in permitting the existence of, and establishing the authority
of, a trust protector, as well as the intent of the settlor. The result of the protections afforded by

the statute ensured that the settlor’s intent could be effectuated by the trust protector without
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concern about abuse, self-dealing, or intentional misinterpretation. The default presumptions also
particularly aligned with the settlor’s expectations in consulting the potential trust protector when
he drafted the trust instrument. As the court in Minassian noted, the trust protector had “acted to
correct ambiguities in a way to further the husband's probable wishes. As the drafting agent, he
was privy to what the husband intended.” The trust protector was in the best position to know
and exploit the settlor’s intent. Without the default protections, it is unlikely this trust protector
would have been selected at all, leaving divinations about the settlor’s intent entirely up to the
court. Given that it “was the settlor's intent that, where his trust was ambiguous or imperfectly
drafted, the use of a trust protector would be his preferred method of resolving those issues,”
subsequent judicial decisions to remove “that authority from the trust protector and assigning it
to a court [would have] violate[d] the intent of the settlor.”"" Thus, the fiduciary presumption
protects the trustee and the beneficiaries by preventing the trust protector from acting in his self-
interest, and can also relieve courts of the responsibility of determining the settlor’s intent in
cases where a trust protector may be better situated to do so.

A second illustrative case is McDevitt v. Wellin. X" In this case, the settlor created an
irrevocable trust with a trust protector. X'l The trust protector promptly notified the trustees that
he was unilaterally altering the trust instrument and amending procedures for the removal of
trustees and trust protectors.X'"V Following alleged liquidation of several contested assets by the
children-beneficiaries, the beneficiaries attempted to remove the trust protector. The key
inquiry was whether the trust protector had the authority to make the initial amendments, which,
in effect, increased his own power.XV! The court found that the trust protector had not exceeded
his authority, emphasizing that the relevant statutory presumption of fiduciary responsibility

served as a check on the actions of the trust protector. The court then concluded that though the
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trust protector’s amendments increased his power, it did “not give him the ability to do anything
he want[ed] or to neglect his fiduciary duties.” """ Thus, the trust protector’s actions were
permissible when he changed provisions on the removal of a trust protector. V"

In McDevitt, the settlor had also imposed restraints on the trust protector, the most
notable of which was restricting alterations to the identities of the beneficiaries.*™ Even without
such provisions, however, the court was adamant that the law served as an effective guardrail
such that the trust protector could not, as the children-beneficiaries “fear, ... ‘act with impunity,
with no fear of removal.”””! Indeed, the law maintained that any fiduciary who “fails or neglects
to comply with [the law] is subject to removal by the court and is liable to any beneficiary”
unless “such failure to comply was inadvertent and not intentional and was with reasonable
excuse and that the fiduciary has performed his or her duties diligently, faithfully, and
efficiently.”" Thus, not only were the law’s fiduciary presumptions important in ensuring a trust
protector’s accountability, but they also provided enough of a deterrent through liability to
ensure that the trust protector acted in accordance with the trust.

The McDevitt case highlights another feature of the default fiduciary model in addition to
trust protector accountability: limits on overzealous beneficiaries. On the one hand, trust
protectors should be held accountable as fiduciaries to ensure that suits against trust protectors
can succeed. Were trust protectors not held to the fiduciary standard, then potential suits against
a trust protector would seldom succeed given that a trust protector would have no obligations for
the court to enforce. But, more subtly, without such provisions, beneficiaries could stymie a trust
protector’s justified actions on behalf of the trust. In cases where a trust protector is not
presumed to have fiduciary responsibilities, his ability to supersede the intent of the beneficiaries

may be limited by the beneficiaries themselves. Such beneficiaries could express concern about
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leaving authority in the hands of a particular trust protector, arguing that the trust protector
should not be trusted with his powers given the lack of fiduciary duties imposed upon him. The
beneficiaries could then insist on the replacement of the trust protector with a more favorable
party, or try to eliminate the trust protector’s influence altogether. Thus, in an inverse manner to
a trust protector who self-deals, beneficiaries could weaponize the lack of accountability of a
trust protector to strip the trust protector of his powers. Put simply, beneficiaries could veil
otherwise selfish motives in cloaks of concern over the lack of accountability of a trust protector
who carries out a settlor’s intent that is less advantageous to those beneficiaries than they would
like. The McDevitt court clearly was wary of the sidelining of trust protectors in this manner.
Generally, presumptions in favor of a trust protector’s default fiduciary responsibilities
effectively permit trust protectors to act efficiently, in accordance with a settlor’s intent, and
limit the influence of parties acting in ways inconsistent with that intent. These benefits are not
present under a regime without such presumptions. We turn to a case under such a regime next.

C. Trust Protectors Are Not Fiduciaries

Under the Second Model, trust protectors are not fiduciaries by default. This model
leaves determinations of the duties of trust protectors up to settlors. By way of example, typical
statutory language in such states resembles the following: “Subject to the terms of the trust
instrument, a trust protector is not liable or accountable as a trustee or fiduciary because of an act
or omission of the trust protector taken when performing the function of a trust protector under
the trust instrument.”! There have been very few cases litigated under these states’ regimes, but
one case in particular sheds valuable insights into the shortcomings of this model.

One of the few cases arising of out a state that did not have fiduciary default

presumptions is Robert T. McLean Irrevocable Trust" The case is illustrative especially thanks

10
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to its multiple retrials and appeals. In this case, a trust was created for a settlor to hold the money
distributed by an insurance company following the settlor’s personal injury. The trust stipulated
that an appointed trust protector had powers of trustee removal and trustee reappointment, as
well as the power to fill a vacated trusteeship."” The trust also stated that the trust protector’s
powers were conferred in a fiduciary capacity, but that the trust protector “shall not be liable for
any action taken in good faith.”" After several trustee resignations very early on in the life of the
trust, the trust protector selected a replacement trustee.' During this trustee’s tenure, the trust
lost more than $500,000.V1" After several years, this trustee, along with the original trust
protector, resigned, and replacements were selected; however, this trustee also resigned, and
eventually the settlor’s mother became trustee.!"

Missouri law, even today, limits some of the fiduciary responsibilities of a trust protector,
though the statutory language is more complex than in many other states. Though the statute
does require that trust proctors “act in a fiduciary capacity in carrying out the powers granted to
the trust protector in the trust instrument, and shall have such duties to the beneficiaries, the
settlor, or the trust as set forth in the trust instrument,” the legislature permitted settlors to
appoint trust protectors in a nonfiduciary capacity." Further, the statute explicitly says that a
“trust protector is not a trustee, and is not liable or accountable as a trustee when performing or
declining to perform the express powers given to the trust protector in the trust instrument,” nor
are trust protectors liable “for the acts or omissions of any fiduciary or beneficiary under the trust
instrument.” As if to belabor this point even further, the legislature elaborated, and went on to
say that trust protectors are “exonerated from ... liability for [their] acts or omissions, or arising
from any exercise or nonexercise of [expressly conferred] powers ... unless ... a preponderance

of the evidence [shows] that [their] acts or omissions ... were ... in breach of [their] duty, in bad
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faith or with reckless indifference.”™ This provision expressly prevents bad faith, self-interested
actions by a trust protector, but in doing so also limits liability for good faith actions.

With this statutory context in mind, the landscape of McLean becomes clearer. In the
case, the settlor’s mother sued the original trust protector, asserting that he had a duty to monitor
the trustee’s actions and remove ineffective trustees, and that the failure to remove the trustee in
question resulted in the substantial economic loss.™" Initially, she had brought suit against all the
former trustees and trust protectors, but this action was dismissed in favor of the original trust
protector. After she settled with the other parties, the original trust protector was the only
remaining party on appeal.™" The appellate court, with an admittedly sparse record on which to
base its decision, considered whether there had been a breach of any fiduciary duty.™" The trust
protector argued both that he did not have a duty to monitor or oversee the trustees, and even if
he had, that his failure to do so did not lead directly to loss in the trust corpus.™ A fractured
appellate panel failed to agree on most of the substance of the case, but the main holding was
joined by two concurrences. Together, they did not agree with the trial court’s outright dismissal
of the case.™' The first judge noted that the trust instrument clearly conferred limited powers on
the trust protector which had to be exercised in a fiduciary capacity, and that the trust protector
clearly could not act in bad faith.™ But the judge struggled to resolve several key issues: 1) the
intent of the settlor; and 2) in whose interest the trust protector was meant to serve, be that the
settlor, beneficiaries, or trust itself.*" What was clear was the judge’s deference to the state
legislature, which had not imposed — and still does not impose — default fiduciary duties on trust
protectors, instead leaving that decision up to the settlor or to be inferred by a court based on the
relationship of the settlor and trust protector.™* Because the instrument had not specified, the

only clear liability for the trust protector was in cases of bad faith.”* One concurrence argued for
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adherence only to the strict language of the trust instrument, agreeing that the trust protector
would not have been liable outside of bad faith actions.”™ The other concurring judge did not
find any de facto duties imposed on trust protectors, and did not even feel that the trust
protector’s right to remove and reappoint trustees meant that he also had a duty to do so.”"

Following this 2009 decision, the case was remanded.” " At the retrial, the court held
that the trustee could be removed by the trust protector but owed nothing in terms of financial
reports to the trust protector.” The court also did not impose default duties on the trust
protector to oversee the trustee, but wrote that the trust protector could not “simply ignore
[trustee] conduct which threatened the purposes of the trust.”™¥ Ambiguously, in the event of
such conduct, and provided the trust protector was “made aware,” a “duty may have arisen [to
require the] [t]rust [p]rotector ... to remove a trustee.”™! What was not clear from this
reasoning was who needed to inform the trust protector, whether the trust protector had to
affirmatively inquire about the health of the trust corpus, and whether the court’s use of “may
have arisen” meant that such a duty actually did arise.

The case was again heard on appeal.™ The court was not able to find enough support in
the evidence to link the original $500,000 loss to a direct failure to remove the trustee by the
trust protector.”™ Vil The court was silent as to whether fiduciary duties applied in this case
beyond prohibitions on bad faith actions by the trust protector, whether trust protectors should
generally be required to oversee trustees, and how much courts should look beyond the language
of the trust itself when making such determinations. What is clear, though, is that the limited
language of the trust instrument limited the ability of this court to definitively hold the trust
protector accountable for the trustee’s loss of $500,000. Because there were no statutorily-

imposed duties, this effectively meant that the diminution in the trust corpus went unchecked.
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The McLean case represents many of the problematic results of regimes which do not
impose duties on trust protectors by default. What is clear from the multiple trials and appeals is
that the trust instrument in question was not thorough — either by design, or due to oversight in
drafting — with respect to the exact duties of the trust protector. This resulted in ambiguity about
the settlor’s intent regarding the exact function of the trust protector beyond facilitating
replacements for vacancies in trusteeships. Practically, this resulted in an unaccountable trustee
and a trust protector who was virtually useless in preventing substantial loss to the trust corpus.
Whether this loss was intentional, or negligent, does not negate the disastrous outcome for the
settlor and beneficiaries. And regardless of whether the trustee acted in good faith, the lack of
accountability imposed upon the trust protector rendered the office nearly nominal.

More generally, this case highlights that the model of no default fiduciary responsibilities
for trust protectors invites ambiguity where settlors are incomplete in their reasoning in their
trust instruments. This ambiguity risks harm to the purposes of the trust. Questions surely are
more likely to arise about why some duties, such as reappointment of trustees, are imposed, but
others are ignored, such as supervision of those trustees. What should happen in such instances is
then left up to the parties on an ad hoc basis, or, in the case of mismanagement and resultant
litigation, to judges who are ill-equipped to divine a settlor’s intent and to untangle fact-intensive
disagreements between parties. When this occurs, judges may butt heads about determinations,
as the array of opinions in the McLean saga demonstrate. And this rarely leads to positive
outcomes for settlors, more likely amounting to further drains on trust corpus.

D. Silence or Ambiguity about Fiduciary Role of Trust Protectors

A third broad approach to the fiduciary role of trust protectors sits in between the other

bright line default positions: complete statutory silence with respect to the status of trust
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protectors, or where there are guidelines, for them to be ambiguous about fiduciary
responsibilities. In the case of ambiguous language, trust protectors may be mentioned by statute,
but exact fiduciary responsibilities are either unspecified or left to the discretion of the settlor.
Since these approaches both fall between the other two models, and face similar challenges, it is
most useful for the purposes of this paper to group them together. The variation in how courts
approach disputes under such regimes is considerable. But, in most cases, ambiguity forces
courts to not only make ad hoc determinations of what fiduciary responsibilities should be, but
also strain to interpret settlors’ intent more often. Though courts frequently may struggle
whenever they must interpret a settlor’s intent, clear statutes presume intent and thus serve as
default presumptions about settlor intent. Ambiguous or nonexistent statutory guidelines do not
provide such guidance. This does not always advantage the settlor.

In one case, a trust was principally controlled by a trust protector, with a trustee relegated
to administrative responsibilities.” The trust protector fraudulently purchased a multi-million-
dollar life insurance policy, among other misdeeds, and was effectively a “grifter.”™ In the end,
the trust protector did not succeed in keeping the value of the life insurance policy. But the court,
guided by virtually no statutory provisions, struggled to determine exactly how to characterize
the trust protector’s role, settling on “agent”.™ The court noted that the trust protector had
“virtually unlimited control and authority over the trust.”™* And the court was able to use the
fact that the beneficiaries were unaware of the true nature of the trust protector’s actions as the
basis for voiding the life insurance policy.™ But, had the beneficiary been somewhat aware of
the trust protector’s actions, and had the trust protector more competently leveraged statutory
ambiguity surrounding his limited liability for actions taken with the tacit awareness of the

beneficiaries, it is not clear that the outcome would have been so positive. In other words, this
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case represents a court jumping through procedural hoops instead of simply finding that a trust
protector clearly violated a fiduciary duty to a settlor. Last, from a pragmatic standpoint, though
these “grifters” did not get away with their fraud, the litigation proved costly for the victim.

Automatic safeguards may help prevent some of these frauds by ensuring that trust
protectors automatically assume fiduciary responsibility and liability for misdeeds. This might
discourage grifters and help potential victims be more skeptical if a trust protector insists on
language in a trust instrument that limits liability to actions only taken by a trustee. At the very
least, automatic safeguards could speed up proceedings such that victims like the one in this case
do not have to fight on procedural grounds.

But outside of the universe of naked grift, statutory ambiguity can prove problematic as
well. Courts have struggled to identify the exact responsibilities of trust protectors in instances
where trust instruments are unclear. This results in courts stepping in to manufacture outcomes.
In one case, the court tried to circumvent ambiguous guidance by parsing differences between
so-called “formal” and “informal” fiduciary duties.”" The court dismissed the suit against the
trust protector and forced the parties to enter arbitration. What is clear from this example is that,
absent statutory guidance about the relationship between trust protector and settlor, courts may
find themselves inventing schemes that serve a particular outcome in the case. It is not clear that
such an ad hoc approach is generalizable, nor does it invite consistency across litigated cases.

Last, there might be instances where statutory ambiguity could prove logistically
problematic by leaving unresolved ambiguities in individual trust language. For example,
ambiguous trust language about the exact fiduciary responsibilities of a trust protector could lead
to tension between the fiduciary responsibilities of a trustee and the powers of the trust protector.

One court explained that there could be circumstances where “a specific provision of a trust
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allowing for appointment of a trust protector may infringe on trustee's fiduciary duty to the
beneficiaries.” ™ And, in addition to this potential friction, beneficiaries may not be well
positioned to remedy even innocent problems that arise from such circumstances. As the court in
Eleanor Pierce explained, trust settlors are often long-deceased, and this can make it difficult to
determine whether a trustee is “faithfully representing the wishes of the dead settlor.”»*V!
Moreover, for non-innocent problems, beneficiaries are not always well-positioned to ensure
compliance through actions for breach of fiduciary duty. They often do not have the necessary
expertise to know when a breach has occurred, are frequently dependent on the trustee or trust
protector and thus reluctant to file suit, and frequently wary of bearing the costs of litigation.™ Vi
It is easy to imagine circumstances where the same challenges of the beneficiary-trustee
relationship could plague an unchecked beneficiary-trust protector relationship. Just as
beneficiaries may be reluctant to pursue actions on alleged breaches of fiduciary duty, they may
be especially reluctant to do so where the duty itself of a trust protector is not clearly established
by a settlor and by statute. And beneficiaries ultimately bear the cost of litigation that either aims
at determining, in the best-case scenarios, or remedying, in the worst-case scenarios, fiduciary
breaches by trust protectors. So, though there are obvious benefits to a trust protector that
functions properly, cases show that ambiguous rules surrounding the exact obligations of a trust
protector can actually harm beneficiaries by requiring too much of them and run counter to the
intent of the settlor. Among other observations from Sections B and C, these constitute some of

the reasons for adopting a “fiduciary by default” model. Part II picks up on this line of reasoning.

I1. Getting the Standard Right

Part Il presents three arguments in response to the cases in Part I. Section A argues that

statutory silence and/or ambiguity about the fiduciary duties of trust protectors falls short
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because it invites unaccountability on the part of trust protectors and requires courts to make ad
hoc judgments best left to the settlor. Section B asserts that a default lack of fiduciary
responsibility leads to a lack of accountability for the trust protector. Section C suggests that
default rules requiring trust protectors to serve as fiduciaries serve the interests of the settlor and
prevent abuse. Section D builds on Section C to suggest an improvement to the UDTA. And
Section E considers and responds to several potential counterarguments.

A. The Silent/Ambiguous Model Falls Short

Statutory silence and ambiguity do not hold trust protectors accountable and require courts to
make ad hoc judgments. The case law showed that ambiguity serves neither the settlor, nor any
other parties acting in good faith. The law could easily permit a settlor to draft around statutory
provisions, but the absence of clear guidelines — or guidelines at all — simply invites abuse.

Generally, statutory silence can often be the byproduct of novelties in the law. Though trust
protectors are relatively new, and though trust law moves at a glacial pace, trust protectors have
been around long enough such that legislatures have had ample opportunity to wrestle with how
best to approach their fiduciary responsibilities. Dozens of states have followed the UTC, and the
availability of the UDTA makes it unlikely that legislatures can hide for much longer from
providing some guidance where their statutory provisions are scant, unclear, or nonexistent.

Ambiguity in statutes can, of course, be unintentional. Legislators frequently enact laws
with the expectation that they will operate in one manner, only to find in practice that they fail to
conform to their expectations. Additionally, as laws mature and litigation enters the judicial
pipeline, the contours of how laws impact litigants become clearer. All of this aside, intentional
ambiguity simply leaves the door open for trust protectors to take advantage of settlors. As the

PHL, Ron, and Eleanor Pierce cases show, ambiguity leaves courts in the difficult position of
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stepping in for the legislature and making ad hoc determinations that can be inconsistent across
case outcomes and easily exploited by savvy trust protectors.

Ambiguity might also arise from a reliance on common law. Some states assume that
their long-settled common law doctrines provide enough guidance to make statutory innovations
unnecessary. But relying on common law alone does not bring with it the benefits of statutory
solutions. Statutory provisions offer clarity for all parties involved, from settlors to judges, and
ensure consistency that common law cannot always achieve. Also, statutory guidance such as the
UDTA is developed based on precedent in many jurisdictions. This means that statutory models
are better prepared for unforeseen situations not explicitly dealt with by existing common law,
especially in jurisdictions with few cases concerning trust protectors. Last, caselaw is not always
settled — indeed, in the absence of clear guidance from legislatures, courts might disagree on
important questions of trust law. So, especially when common law is not settled, statutory
guidance is preferable to reliance on oftentimes ambiguous common law.

Perhaps the biggest area of uncertainty in an ambiguous arrangement is the exact nature
of a trust protector’s fiduciary duties. Though a court might find that a trust protector is a
fiduciary, judges may have difficulty understanding exactly what aspects of that role are inherent
to the protector, and what must be specified by a settlor. Most obviously, it may be that a settlor
mistakenly assumes that a trust protector is bound by the same fiduciary duties as a trustee. A
judge may be reluctant to apply such a strict standard to a trust protector without explicit
statutory guidance to that effect. It is likely that ambiguity surrounding the duties of trust
protectors will be a short-lived feature in the legal landscape. With most states adopting the
UTC, and given the clarity afforded under the UDTA, the silent/ambiguous model is already

fading from relevance, and will likely be replaced in the coming years.
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B. The “Trust Protectors Are Not Fiduciaries” Model Falls Short

Section B argues against this model. As is evidenced from the McLean case, a lack of
presumptions imposing fiduciary duties can diminish the incentive for a trust protector to fully
oversee the trustee. This is especially true where a trust instrument is unclear. A lack of
accountability, while certainly an option for a settlor wishing to free a trust protector from
fiduciary responsibilities, should not be the default under the law.

Some proponents of this model suggest that one major advantage is to encourage the use
of trust protectors. Under this theory, liability for the actions of trustees may discourage
protectors from undertaking the role in the first place. As one commentator asserts, a “Trust
Protector should be able to exercise wholly independent discretion to fire Trustees without
worrying about whether the Trust Protector will be sued by somebody.”™ill This is especially
important for asset protection contexts where creditors may target a trustee.”* And one might
see how a trust protector may be particularly concerned where a trust protector must fund
potential litigation himself. Further, a major goal when appointing a trust protector is to protect
against corruption, but not over-police the trust “so that it can be easily manipulated by the
...Beneficiaries.”™ In other words, increasing the fiduciary responsibilities of a trust protector
might actually run counter to the purposes of the trust where such action results in beneficiaries
gaining too much control over the trust in ways that were not in line with a settlor’s intent.

Though concerns about trust protector’s willingness to serve may be warranted, they do
not justify presumptions against fiduciary responsibilities. Rather, a settlor should be free to limit
the responsibilities and duties of a trust protector for circumstances in which concerns about the
trust protector being sued may be especially high, such as potential intrafamilial conflict. And,

more subtly, an approach that limits the duty of a trust protector places too much pressure on the
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clarity of the trust instrument. Even this skeptic acknowledges that, where the law does not
impose duties on a trust protector but a settlor does, “fiduciary duties need to be clearly and
specifically set out -- otherwise, the Trust Protector has the potential to be sued if anything goes
wrong with the Trust even if the Trust Protector did not know about it.”” It is dangerous — and
unrealistic — to assume that individual settlors will draft crystal clear language. As several of the
cases in Part | show, it is likely that trust documents will not always provide exact guidance
about trust protectors’ responsibilities in every situation that could arise where a trustee gets into
hot water. Put simply, a legal regime that requires a settlor to bear the burden of clarity can lead
to litigation where such clarity is absent, and this ultimately can prove costly for the trust.
Another important problem is the ability of beneficiaries to overcome the will of a trust
protector who is not subject to fiduciary duties. As one practitioner warns, “where the protector
is expressly exculpated from liability, the beneficiaries are at the mercy of the protector
regardless of how negatively the protector’s decision to exercise or not to exercise such powers,
or even the protector’s decision not to decide, impacts on them.” " Criticizing approaches from
states like Alaska,*®" this commentator instead suggests that the law should not permit settlors to
easily draft away fiduciary constraints on a trust protector, let alone require that trust protectors
be insulated by default.*V Indeed, he argues that a trust protector should be presumed a fiduciary
unless the trust instrument and the facts and circumstances suggest otherwise.*® Such a
presumption will resolve longstanding questions, “such as whether the protector is entitled to
consideration, to hire agents, or to initiate actions on behalf of the trust and beneficiaries, as well
as that needlessly elusive question of to whom the protector owes a duty.”*! In this sense, a final
shortcoming of this model is that it would leave the role of trust protector uncertain. Without

clear statutory guardrails for the duties, responsibilities, and liabilities, the role might take on a
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life of its own in ways that ultimately are inconsistent. This inconsistency is bound to lead to
confusion among courts seeking to establish predictable precedent, and likely will not favor
settlors for whom certainty — and security — are major impetuses for establishing a trust in the
first place. Thus, on the whole, the “Trust Protectors Are Not Fiduciaries” model falls short.
Clear language that imposes fiduciary duties on trust protectors is a far more consistent,
protective, and predictable approach, one we advocate for in Section C.

C. The “Trust Protectors Are Fiduciaries” Model Works Best

There are clear pitfalls of both the non-fiduciary-by-default model and the
silent/ambiguous model. The UTC and UDTA approaches, where a trust protector is a fiduciary
by default, avoid many of the pitfalls of these models while also allowing for flexibility for a
settlor. In addition to promoting accountability, consistency, and clarity, the UDTA approach in
particular brings other important benefits. First, the UDTA approach provides for flexibility
depending on the individual desires of settlors. At its most basic level, the Act correlates a trust
director’s duties to a “trustee in a like position and under similar circumstances.” "' The Act
also allows for these duties and liabilities to be scaled up or down, just as they can be for a
similarly situated trustee.*"'" This means that “duties that are default for a trustee are default for
a similarly situated trust director;” the same is true for mandatory duties, exoneration clauses, or
grants of extended discretion.** This not only improves upon state statutes which classify trust
protectors as fiduciaries by default by adding a scaling feature, but also explicitly clarifies the
exact nature of that fiduciary relationship as being equal to a similarly situated trustee. This
solves perhaps the biggest flaw with the silent/ambiguous approach.

More generally, as Professors Morley and Sitkoff® point out, this “absorptive” model of

fiduciary responsibility whereby a trust protector absorbs the corresponding characteristics of the
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trustee offers certainty, removes the need to “spell out an entire fiduciary law for trust directors
in complete detail,” and permits variations should state lawmakers want to formulate more
specific guidelines. It also allows courts to make determinations that work best for particular
settlors depending on the trust instrument’s specific language and the context.® And for settlors
who wish a power to be springing, the Act allows for a trust director’s duties to “arise at a
particular moment, rather than applying continuously, such that the director would not be under
constant obligation to monitor the administration of the trust.”c"

Another helpful feature of the UDTA is that it provides narrow exceptions for certain
types of trust protectors, such as medical professionals.©V This ensures that doctors are not
subject to special liability risk if serving in a trust protector role, as can be the case for family
doctors who are trusted by potential settlors but who may not be fully aware of the liability that
stems from their service in such a role.” Along the same lines, the Act adeptly provides special
rules for charitable and special needs trusts, and this provides benefits for states and settlors.®

Some of the major concerns about unaccountability that arose in cases like McLean and
Eleanor Pierce are clearly addressed by the specific language in the UDTA. And because the
UDTA allows for a settlor to scale the duties and liabilities of a trust protector in relation to the
trustee(s), the Act also inherently solves a concurrent challenge that incomplete or absent trust
protector laws do not handle: the exact relationship between the trust protector and the trustee. A
major source of friction across the available cases is between these two actors, particularly when
the trust protector’s main function is to remove or replace the trustee under certain conditions.
By ensuring that both the trust protector and trustee are subject to liabilities relative to the duties
of the other, the Act may, in practice, lead the trustee and trust protector to function more as

symbiotes than as adversaries. This is even more true thanks to the Act’s approach to information
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sharing between the two roles.®"" At the end of the day, this will only increase the sense of
security for settlors and likely improve relations between beneficiaries and trust protectors.

Another major feature of the UDTA that will perhaps be the most important in limiting
drains on trust corpus is the Act’s language surrounding when either trust protectors or trustees
must inform beneficiaries about the other’s misconduct. The Act relieves both parties of the need
to monitor, inform, or give advice to beneficiaries or other parties about instances “in which the
trustee [or trust protector] might have acted differently.”*!" This relieves both parties of
constantly monitoring each other and also diminishes the likelihood that one of the two will
attempt to undermine the other by strategically conveying information to beneficiaries in ways
that are unfavorable to the other. Though this, in isolation, might disfavor beneficiaries by
disincentivizing trustees and trust protectors from proactively monitoring one another, the
UDTA’s fiduciary provision ensures that the monitoring and informing provision functions to
increase the efficiency of the trust without hurting beneficiaries.

In sum, the UDTA model that encapsulates the next generation of the “fiduciary by
default” model preserves settlor intent, promotes accountability, and prevents inconsistency
while also allowing for maximal flexibility on the part of settlors and legislators.

D. Beyond the UDTA

On its face, the UDTA is clear and comprehensive. The Act is certainly a remarkable
attempt at standardizing trust administration, and, if widely adopted, could eliminate much
uncertainty in litigation. But there may be areas for further development. This section explores
two of these areas: the prohibition of exculpation clauses; and clearer compensation models.

First, settlors should not be able to exculpate a trust protector. A trust protector may be

best off as a fiduciary, and settlors may be ill-positioned to adequately determine when and how
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to limit the duties and liabilities of their trust protectors when they draft trust language. The
UDTA prides itself on limiting the requirements of the trust protector to monitor and report on
misdeeds by trustees. This clearly is a judgment on the part of the drafters that stricter
requirements might discourage otherwise competent individuals from serving as trust protectors.
While this may be true, the UDTA language may not entirely resolve situations where a trustee
oversteps authority or makes errors. In the case of overstepping, the trust protector’s only
recourse may be removing the trustee, and this can cause complications and require time and
resources to find a suitable replacement. In the case of error, a trust protector who is not actively
monitoring the actions of a trustee may not be able to assist beneficiaries once trust corpus has
been diminished thanks to the trustee’s missteps. Eliminating the ability of settlors to include
exculpation clauses could address some of these concerns, especially since settlors are far more
limited with respect to how much they can exculpate trustees. Trustees cannot be exculpated
from their duties to act prudently, impartially, and to properly administer the trust, no matter
what the settlor indicates. Though a settlor can spread the duties around between multiple
trustees, limit the scope of a trustee’s powers, and add layers of control through powers of
appointment, the settlor cannot effectively exculpate a/l/ of these actors, nor can she exculpate a
trustee from her duties under the Act. It seems unnecessary to allow a settlor to exculpate the
trust protector. Eliminating this option only furthers the UDTA’s intent to treat trustees and trust
protectors equally. As one writer observed, trust protectors are really like traffic cops who can
write tickets;® it might be worth requiring that they impose fines. At the very least, legislators
should monitor the efficacy of the UDTA and make adjustments based on trends in litigation.
The UDTA can also improve its approach to trust protector compensation. Currently, §

16(3) requires that trust protectors receive “reasonable compensation.” As Morley and Sitkoff
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explain, compensation varies depending on the particular power, and can be negligible where a
trust protector’s role is minimal.”* The comments to § 16(3), along with the accompanying
legislative note, stress that “a state that provides statutory commissions for a trustee should
refrain from using the same commission formula for a trust director and should instead use a rule
of reasonable compensation.”™" This approach is rooted in concerns over overcompensation of
trust directors, particularly for those that do little, but does not properly account for trust
protectors who do not maintain a continuous involvement over time.®" “At the same time, the
state might take the occasion of enacting the UDTA to abandon statutory commissions for
trustees too, as the reasonable compensation of a directed trustee is likely to be less than that for
a trustee that is not directed.”™" Though this approach leaves discretion to state lawmakers and
settlors, overcompensation could be better addressed by capping compensation, particularly for
commercial trust protectors. Also, the drafters could consider incorporating more specific
formulas for trust protector compensation. This could expedite litigation where trust protector
compensation is at issue, allowing parties to simply point to statutory default formulas instead of
arguing over how best to define “reasonable compensation.” Regardless, the UDTA is unusually
sparse in its handling of the compensation issue. More detail may be helpful.

Overall, the UDTA is a remarkable legal achievement. But there are opportunities for
improvement. Prohibiting exculpation clauses and delineating compensation are two
possibilities. More possibilities will likely arise as the Act is implemented and cases litigated.

E. Responding to Counterarguments

This section responds to several potential counterarguments to the adoption of the
fiduciary standard. First, some might argue that there have not been enough cases on fiduciary

responsibilities of trust protectors to warrant such sweeping reform. While it is true that there
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have not been as many cases from which to draw data as compared to other areas of trusts and
estates law, there have been enough to spur the drafting of the UDTA. Additionally, available
cases are not the only impetus behind the UDTA and other calls for reform. The inconsistency
between states is bewildering. And the absence of guidance in many jurisdictions presents very
real problems for estate planners and litigants alike. In short, waiting for reform with respect to
the fiduciary responsibilities of trust protectors would be like letting a small splinter fester until
amputation becomes necessary. It is best to address concerns early and definitively.

Second, with respect to compensation models, there are merits to flexibility. Using a
“reasonable compensation standard” may prove most adaptable to changing circumstances.
However, the UDTA should include specific models of compensation and boilerplate language
for a variety of scenarios. The Act could, for example, provide default rules for corporate and
non-corporate trust protectors. It could provide a scale based on trust complexity, with more
complex trusts classified in a different compensation category than those in which the trust
protector may only be marginally and irregularly involved. This might, but not necessarily need
to, be tied to whether the powers of the trust protector are springing. Additionally, legislatures
could couple this more specific model with special tax incentives depending on policy
preferences. For states which may be wary of large trust protector companies, a tax break could
be given for trusts which utilize non-corporate trust protectors, such as a neutral family friend. If
states wish to leverage the economy of scale to increase the use of trust protectors, on the other
hand, tax incentives could be used to spur the growth of companies delivering cutting edge,
affordable, and knowledgeable services from their trust protectors. Regardless, providing more

specific default compensation rules might be more useful, both for settlors and for legislators.
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Third, with respect to exculpation clauses, there may be drawbacks to an approach that
does not allow a settlor to limit the fiduciary responsibilities of a trust protector. Most obviously,
a core tenet of trusts and estates law is to enable settlor control of her assets and the terms of a
planning instrument. For some observers, settlors should be able to vary the duties and liabilities
of a trust protector depending on the specific circumstances. On its face, this objection makes
sense. Settlors should be able to decide how much they wish for any agent involved in the
administration of their estate to be subject to lawsuits. But, because settlors cannot exculpate a
trustee from acting in accordance with the common law fiduciary duties,®" it seems fair to
remove this possibility for trust protectors as well. Limiting exculpation clauses to specific
contexts — such as for medical professionals serving as trust protectors, for example, as is
mentioned in the UDTA — may mean that trust protectors would be bound to the same
obligations as trustees. On balance, under such a regime, settlors are more likely to be better off.

An interesting permutation of this argument against this paper’s suggestions on
exculpation clauses is that trust protectors should be afforded the same latitude as other non-
trustees, such as holders of discretionary powers of appointment. These individuals have the
benefit in many cases of doing virtually whatever they please — including not exercising their
powers at all. So, the argument here is that if the holder of a discretionary power of appointment
can be free of liability for inaction, so should a trust protector whose role is similarly
discretionary. However, this analogy is misguided. The reasons motivating a settlor to appoint a
trust protector are sufficiently different from the reasons for a powerholder choosing to create a
power of appointment. Holders of discretionary powers of appointment are also not fiduciaries.
A large part of their freedom to act is dependent upon the understanding that they cannot be sued

for failing to, say, make a distribution. In the case of a trust protector, her role is frequently tied
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to the removal and reappointment of a trustee, among other important functions. A settlor’s
expectations for how and when a trust protector acts in this capacity are clearly very different
than a settlor’s expectations for the holder of a discretionary power of appointment.

Finally, some might argue that these reforms, though rooted in maximizing settlor control
and limiting litigation, may actually favor the big players in an increasingly corporatized trust
market. As trust protectors become more popular, a uniform approach might result in the
reduction of “little guy” trust protectors, an increase in commercial trust protectors, and/or a
general consolidation of the corporate players seeking to leverage a uniform legal marketplace.
Though this concern is understandable, it seems premature at this juncture. And the benefits of a
standardized approach may substantially outweigh the risks of creating another behemoth in the
financial planning industry. Also, there may be real cost savings, both in time and capital, from a
commercialized trust protector market that can be passed on to settlors and beneficiaries,
especially where a trust protector may seek minimal compensation and the costs of compensating
— or finding and vetting — someone without experience may be higher than utilizing an
experienced trust protector. And, if consolidation and lack of market choice become real
problems, legislatures can enact regulatory reforms that address some or all of these concerns.
Put simply, reform on a large scale should not be discouraged only on economic grounds. These
concerns may be nonexistent, overblown, or easily addressed outside of the courtroom.

CONCLUSION

Trust protectors are “an orphan of the law, and only slightly less so, of legal scholarship,”
whose “status ... is ... [often] left to the fertile minds of lawyers.” ®V There is considerable
variation with respect to how states handle the duties, responsibilities, and liability of trust

protectors. Though some of this variation leaves the door open for settlors to personalize their
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approaches to the role, different models present unique challenges for settlors and for courts.
This paper examined case law on trust protectors and argued in favor of the UTC and UDTA
approaches of classifying trust protectors as fiduciaries by default. The paper also advocated for
the UDTA’s framework broadly, emphasizing its clarity and flexibility, and suggested two areas
where the Act might improve. Though the future of doctrine governing trust protectors is
uncertain, the momentum is clearly moving in favor of statutory rules imposing fiduciary duties
upon them. Assuming the UDTA picks up steam, the role of trust protector will become
standardized and be a valuable tool in effectuating a settlor’s intent as she plans her estate.
Future research must be attentive to how the UDTA is implemented, interpreted by courts, and
used by lawyers when drafting instruments. It may also consider trends in the use of trust
protectors during the COVID-19 pandemic and in crises more generally.

Broadly, the development of new tools like the UDTA also highlight a final important
point for policymakers: standardization and comprehensive reform are the way to go. Too often,
uniform changes to the law are stymied by the competing interests of states and by efforts to
make small changes in a piecemeal fashion. Though such an approach certainly reflects the
proclivities of some cautious members of the legal academy, it does not deliver sweeping
solutions. Our problems are too great, and opportunities too numerous, to take small steps
forward. Lawmakers should consider the efficacy of a systemic reexamination of other spheres
of trusts and estates, but also should adopt such an approach as they wrestle with criminal justice
reform, tax reform, environmental regulation, civil rights, voting rights, and other areas of
necessary policy improvements. The UDTA is the result of thinking big. If we can do it for trust

protectors, then we can do it across the landscape of American law.
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